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FROM THE CIRCUIT COURT OF NORTHAMPTON COUNTY, VIRGINIA. 
"The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length ·and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements.'' 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
I .C/ 
H. STEW ART JONES, Clerk. 
.I / I r--/ h.. · 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
ERNEST W. TURNER 
v. 
THE COMMONWEALTH OF VIR.GINlA. 
.,, 
7'o the Hono1·ab'le J~tdges of the Sup1·e·me Co~trt of Appeals 
of Virginia: 
Your Petitioner, Ernest W. Turner, respectfully represents 
unto the Court that he is aggrieved by a final judgment ren-
dered by the Circuit Court of the County of Northampton, 
Virginia, on the 15th day of November, 1926, in the above 
named action, growing out of an indictment against your 
Petitioner, by the Commonwealth of Virginia, whereby said 
Circuit Court of the County of Northampton entered final 
judgment ag·ainst your Petitioner pursuant to the verdict of 
a jury for a fine of Fifty Dollars ($50.00) and costs. 
Your petitioner is advised that in the progress of the trial 
of the above named action the Circuit Court committed sev-
eral errors to the prejudice of your petitioner, which errors 
warrant and call for a r~view and reversal of said judgment 
by this Honorable Court. 
Y:our petitioner herewith submits a transcript of the record 
of the trial of said action in the lower ·Court and respectfully 
asks that this, its petition, be treated also as a brief in its 
behalf. 
BRIEF I-IISTORY OF COURT PROCEEDINGS. 
At the September Term of said Court for the year 1926 
your petitioner was indicted by the grand jury of N orthamp-
ton County for the planting of a fall crop of Irish potatoes in 
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the County of Northampton, some ti'me after the 21st of July, 
1926. Said indictment is found on pages one to three of. the 
record, and as will be seen from an examination of same,. 
charged your petitioner with unlawfully planting said crop 
of Irish potatoes .contrary to the regulations of the Board 
of Crop Pest Commissioners. The regulations of the Board 
of Crop Pest Commissioners referred to were incorporated 
i~ and made a part of said indictment anq youe pctitione1· 
was tried for a violation of regulation Number One, found 
on the bottom of page two, of the record, which prohibited 
the planting and growing of a fall crop of Irish potatoes in 
the Counties· of Northampton and Accomac, after ~lay 1 of 
each year. These regulations were adopted by the State 
Board of Crop Pest Commissioners on January 28, 1926. 
(See page three of the record.) 
To this indictment your petitioner demurred, whfch de-
murrer was overruled by the Court, and your petitioner ex-
cepted. The demurrer is covered by your petitioner's cer-. 
tificate of exception Number One, found on page seven of 
the record. 
Your petitioner was tried by a jury at the November Term 
of said Circuit Court and said jury found your petitioner 
guilty, assessing against him a fine of fifty dollars ($50.00) 
and costs, upon which judgment was entered by the Circuit 
Court of Northampton County, and it is from this judgment 
that your petitioner prays a writ of error and supersedeas. 
. Numerous instn1etions were asked for by your petitioner 
at the conclusion of the evidence, most of which were· denied 
by the Court and exceptions duly noted. Said instructions 
are covered by certificates of exceptions number five, six, 
seven and efght found on· pages fifty-four to fifty-SL"'{, in-
clusivP. of the record. 
IfiSTORY OF THE LA vV UNDER WHICH YOTTR PETI-
TIONER. WAS' TRIED AND CONVICTED. 
By an Act of the General Assembly approved ~fay 9. 1903, 
f onnd on page 308, of the Acts of As~em bly of 1.902-3-4, the 
Board of Control of the Virginia Agricultural Experiment 
Station wa~ created n. State Board of Crop Pest Commis-
~ioners. and it was provided among other things that said 
Crop Pest Commissioners should from time to time pre-
pare a list of dangerously injurious insect pests and· cause 
said list to be publlshed and at the same time provide rules 
and regulations under which the State Entomologist should 
Ernest W. Turner v. Commonwealth. 3 
proceed to investigate, control, eradicate and prevent a. dis-
semination of said pests as far as possible, and that the rules 
and regulations thus provided should have the full force and 
effect of law. Said Act provided a fine of not less than ten 
dollars, "nor more than twenty-five dollars for the violation 
Qf the provisions thereof. Paragraph ten of said Act of 
1903 differentiated the insect known as the San Jose scale 
from other insect p~sts and provided specifically that upon 
a petition signed by ten freeholders of any county or magis-
terial district, the State Entomologist" should investigate the 
locality in question, and if th~ San Jose scale was found to 
be present in the territory examined that said S'tate Ento-
mologist should appoint a local inspector who should make 
a thorough investigation, reporting to the owners of all in-
fested premises and to the Board of Supervisiors of said 
county. Attention fs directed to this Act as the regulations 
of the Board of Crop Pest Commissioners, which your Peti-
tioner was chargec;l with violating, are based upon said Act 
and the Acts of the General Assembly of 1918, hereinafter 
referred to. (See page two of the record.) 
The 1918 Act referred to is found on page 302 of the .Acts 
of the Assembly of 1918. The part of said 1918 Act perti-
nent is Section 2-B, found on page 303 of the 1918 Acts, which 
gave the Crop Pest Commission authority to prohibit the 
movement and planting of infested plants or piant products. 
As is shown by an examination of the last referred to Section, 
no penalty was provided for a violation of said section. 
It was pursuant to these two Acts that your petitioner was 
indicted, tried and convicted. 
GROUNDS OF ERI{.OR RELIED UPON. 
Your petitioner respectfully alleges, that the Circuit Court 
erred in overruling his demurrer, and in refusing the in-
structions asked for by your petitioner, on the following 
grounds: 
lst. Because the regulations of the State Crop Pest ·Com-
mission quoted in and made a part of said· indictment in .:;aid 
proceedings were not in effect when the fall crop of potatoes 
in question was planted by your petitioner. 
2nd. Because neither the State Crop Pest Commission, the 
Commission of Agriculture and Immigration, nor the Vir-
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ginia Agricultural Experiment Station at Blacksburg had 
power or authority to make or enforce any regulat:lons as to 
potato Tuber Moth after J nne 23,. 1926. 
3rd. Because the Act of 1918, Section 2~B (see page 303 of 
said .Acts), under which your petitioner was indicted, tried 
and convicted provided no penalty for the violation thereof. 
The first two of the above alleged errors relied upon are 
covered by your petitioner's demurrer found on page seven 
of the record, and by the instructions asked for by your peti-
tioner and deni'ed by· the Court shown in certificates of ex-
ception numbers five, seven and eight, found on pages fifty-
four and fifty-five of the record. The third error relied upon 
is covered by an instruction asked for by your petitioner 
and denied by the Court, shown in certificate of exception 
number six, found on page fifty-four of the record. 
Taking up the above three alleged errors in the order named,. 
your petitioner respectfully alleges that he was indi'cted, 
tried and convicted for violating a regulation of the State 
Crop Pest Commission adopted by said Commission Janu-
ary 28, .1926. 
The potatoes which your petitioner planted in alleged vio-
lation of the·se regulations were planted some time between 
the 20th or 21st of July, 1926, ( ~ee evidence of C. R. Willey:,. 
Assistant Entomologist and Inspector for 'the State Depart-
ment of Agriculture, page 29, of the record), and September· 
8 or 9, 1926. See evidence of same witness, page 30 of the 
record. Your petitioner further respectfully alleges that 
these regulations were not in effect at any time after June 
23, 1926. 
The 1926 General .Assemblv abolished the State Board of 
Crop Pest ·Commissioners and entirely changed the procedure 
formerly applicable under the 19.03 and 1918 Acts relative 
to potato Tuber Moth. By reference to the 1926 Acts, page 
116, shown fn 1926 Supplement to the Virginia Code, para-
graph 869, it will be seen that the S'ta.te Board of Crop Pest 
Commissioners was abolished, and the law-enforcing powers 
and duties thereof were transferred to the Commissioner of 
Agriculture and Immigration under the direction of the 
Board of Agriculture and Immigration. This 'vas not an 
emergency measure and the Act went into effect ninety days 
from the adjournment of the General Assembly whfch oc-
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curred<~'larch 23, 1926, making the 1926 Act effective on and 
after June 23, 1926. It is true that the regulation which 
your petitioner was charged with violating was adopted by 
the State Crop Pest Commission, January 28, 1926, and that 
the evidence of W. J. Schoene, State Entomologist, given in 
behalf of the Commonwealth, over the objection and excep-
tion of your petitioner showed that the Department of Agrf-
culture, on July 1, 1926, adopted said regulation formerly 
passed by the State Crop Pest Commission. See page twenty 
of the record, and certificate of exception number two, page 
8, of the record. Your petitioner respectfully urges, how-
ever, that when the State Board of Crop Pest Commissioners 
ceased to exist on J nne 23, 1926, all rules and regulations be-
fore that time made by it automatically terminated, prior to 
that ti'me said State Crop Pest Commission had the right to 
pass such rules and regulations as were covered by the ex-
press authority given it by the 1903 and 1918 Acts. It had 
the right to modify or terminate said regulations at any 
time it saw fit. The regulation now in question, adopted by 
it on January 28, 1926, provided that a fall crop of Irish 
potatoes could not be planted ·in Accomac or Northampton 
Counties after ::May 1 of each year. The State Crop Pest 
Commissi'on very clearly had the right to change this regu-
lation whenever it decided so to do. With the termination 
of said Commission on June 23, 1926, this right to change or 
modify said regulation was necessarily likewise terminated 
and it follows as a matter of course that the regulation itself 
'vas terminated. 
In addition when the Department of Agriculture, on J"uly 
1, 1926, adopted said regulations, said action by the Depart-
ment of Agriculture necessarily superseded the regulations 
adopted by the State Crop Pest Commission on January 28, 
1926. The Department of Agriculture under the 1926 Act, 
above referred to, was the successor to the State Crop Pest 
Commission. After the adoption of said regulations by the 
Department of Agri'culture on July 1, 1926, your petitioner 
respectfully urges that by no stretch of the imagination 
could he, or anyone else, be guilty of violating regulations 
passed by the State ~Crop Pest Commission on Jan nary 28, 
1926, which Commission, along with all of its regulations, 
had ceased to exist on J nne 23, 1926 (ninety days after the 
adjournment of the General Assembly), and after said regu-
lations of the State Crop Pest Commissfon had been impliedly 
abolished by the Department of Agriculture on July 1, 1926. 
Your petitioner was not indicted for violating any rules 
---- -----------~---- --
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or regulations passed by the Department of Agriculture, and 
he most earnestly submits that the Circuit Court erred in 
overruling the first ground of his demurrer, shown on page 
seven of the record, and in refusing to give the first instruc-
tion asked for by him covered by certificate of exception 
number five, page fifty-four of the record. 
Coming next to the second ground of demurrer, to-wit: 
that after June 23, 1926, neither the State Crop Pest Com-
mission, the Commission ef Agriculture and Immigration or 
the· Virginia Agricultural Experimental Station at Blacks-
burg had authority to make or enforce any regulation as 
to Tuber Moth, your petitioner calls attention to an Act of 
the 1926 General Assembly found on page 113 of said Acts, 
and covered by Section 880 of the 1926 Supplement to the 
Code. Said Act provides specifically and in detail 'vhat the 
procedure shall be when the potato Tuber 1\.foth is found to 
exist in any County or Magisteri'al District in the State, and 
leaves the matter in the hands of the Board of Supervisors 
of said County. It will be recalled that paragraph 9 of the 
1903 Act above referred to, differentiated the San Jose scale 
and provided a different procedure with reference to said 
San Jese scale from that to be followed with other insect 
pests. Under said 1903 Act the potato Tuber Moth would 
naturally come under the general classification of plant pests. 
The General Assembly of 1926 entirely changed this, making 
not only an exception of the San ,Jose scale, but a like ex-
ception of the potato Tuber ·Moth and expressly provided 
how an investigation relative to same was to be begun, to-
wit: "Upon a petition signed by ten freeholders," the in-
vestigation to be by tbe State Entomologist and the report to 
hP. to the Board of Supervisors of the County in question. In 
the instant case yottr petitioner was indi.cted, tried and con-
victed as though the 1926 .Act abolishing the State Crop Pest 
Oomrnission had never been passe-d, and as though the Gen-
eral ..Assmnbly of 1926 had not changed the la'W as applicable 
to tJbtato Tub·er ~1oth: The 1926 Act gave the procedure as 
to potato Tuber :fi'Ioth, was not an emergency measure, and 
went in effect on June 23, 1926. your peti'tioner respectfully 
submits that after said date any procedure by the State in 
reference to or in connection with potato Tuber ~{Qth neces-
sarily had to follow the specific Act in reference thereto, and 
that the Circuit Court erred in overruling your petitioner's 
second ground of demurrer, shown on page seven of the record 
and likewise. in refusing the fustruction asked for by your 
Ernest W. Turner v. Commonwealth. 'l 
}Jetitioner covered by certificate of exception nunfber eight, 
shown on pages fifty-five and fifty -six of the re·cord. 
Coming to the third and last alleged error, to-wit: that the 
statute under which your petitioner was indicted. and con-
victed, provides no penalty.· Your petitioner respectfully de- . 
sires to direct the Court's attention to Section 2-B of the 
1918 Act, see page 303 of said Act, under which your petitioner 
was actually tried. This section says in substance that the 
planting of infested plants or plant products shall be pro-
hibited within the area designated by the State Crop Pest 
Commission. No fine or other penalty is named in said Act. 
Your petitioner was indicted under the 1903 Act for an al-
leged failure and 1.~efusal to comply with the regulations of 
the Board of Crop Pest Commissioners and for unlawfully 
planting a fall crop of Irish potatoes. As i's disclosed by 
the record the entire offense shown was the planting of .a 
fall crop of Irish potatoes. This was in violation of said 
Section 2-B of the 1918 Act and in violation of said section 
only. Your petitioner, therefore, respectfully alleges that 
the ~Circuit Court erred in refusing the instruction asked for 
in behalf of the petitioner covered by certificate of exception 
numbP.r six, shown on page fifty-four of the record. · 
To briefly summarize your petitioner was indicted, tried 
and convicted for the planting of a crop of fall. Irish potatoes 
some time between July 20, 1926, and September 8 or 9, 1926. 
It was alleged in the indictment that this violation was con-
trary to a regulation or order of the State Crop Pest Commis-
~ion adopted ,January 28, 1926. The S'tate Crop Pest Oommis-
.sion was abolished by the General Assembly of 1.926, R.nd 
ceased to exist June 23, 1926, two months prior to the planting 
of the potatoes in question. The Department of Agriculture 
which, by the 1926 Act, was given a part of the po,yer formerly 
vested in the State Crop Pes~ Commission, on July 1, adopted 
regulations similar to those in force when the State Crop Pest 
Commission ceased to exist. These regulations adopted . by 
the Department of Agriculture on July 1, 1926, were in force 
·when the potatoes in question were planted by your petitioner, 
during the latter part of July or the month of August, 1926. 
Y OU'r petitioner, howeve,r, was not charged with 1J·iolatin,q any 
re.Q.1Jlations 'lna,de by the .Depa1·tment of .A.gricntlture, and in 
addition the General Assem.bly of 1926 had 'made an excep-
tion of. the potato Tuber Moth, placing same on an entirely 
sepat·ate basis fro'ln other in-sect pests and providing an en-
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tirely diff~rent p'rocedure in connection therewith. The regu-
lations adopted by the Department of Agriculture on July 
1, 1926, applied to all plant pests except San Jose scale and 
potato Tuber 1\ioth, which were covered by an entirely sepa-
rate and independent statute. To. eradicate or attempt to 
eradicate San Jose scale or the potato Tuber Moth ten free-
holders could petition the State Entomologist to investigate 
it, then it became the duty of the State Entomologist and his 
assisants to make a thorough investigation and to report 
their findings to the Board of Si1pervisors of the County in 
which the investigation was made, together 'vith their recom-
mendations. And the Board of Supervisors were impliedly 
given the power to take such action as to them seemed proper. 
There is not the sligh~est pr·etense that any of this was done 
in the instant case. Your petitioner '\Vas proceeded against 
just as though the 1926 Act had not been passed and he most 
earnestly and respectfully urges that the Circuit Court in 
permitting this to be done very plainly erred. 
While the penalty imposed was comparatively small your 
petitioner respectfully states that this Honorable Court can 
very clearly see and understand the. importance of this case, 
especi~lly in a county devoted, as the record disclosed North-
ampton to be, almost entirely to the production of Irish po-
tatoes. To prohibit the planting of a fall crop of Irish po-
tatoes necessitates the buying of all seed potatoes by the 
farmers of said county, thereby imposing a tremendous finan-
cial burden upon said farmers, nor do we think it improper 
to add that the instant case was a test case, upon the outcome 
of which other cases are depending. 
Your petitioner prays that this, his petition, for a writ of 
error and supersedeas be awarded, that the said judgment be 
reviewed and reversed and that this court ·may enter such 
judgment as the Circuit Court shold have entered. 
And as in duty bound your petitioner will ever pray, etc. 
ERNEST W. TURNER. 
By J. BROOI{S ~iAPP, 
Counsel for Petitioner. 
I, J. Brooks 1viapp, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion 
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the judgment complained of in the foregoing petition should 
be reviewed and reversed by this Honorable Court. 
J. BROOKS MAPP. 
Received May 13th, 1927. 
H. S. J. 
Writ of error allowed and supersedeas awarded. 
January 4, 1927. 
Received June 7, 1927. 
VIRGINIA: 
JESSE F. WEST. 
H. S. J. 
County of Northampton, to-wit: 
Pleas before the Circuit Court of the County of North-
ampton, at the Court house of the sa~d county on the 15th · 
day of November, A. D. 1926. 
BE IT REJ.\IIEMBERED, That heretofore, to-wit: at a Cir-
cuit Court held for the said County of Northampton, at the 
Courthouse thereof, on the 13th day of September, 1926, Wm. 
Bulli'tt Fitzhugh, J\,fark C. Ballard, William T. Roberts, Rob-
ert D. Wescott, Malcombe Foley, Southey R. Bull, George E. 
Coulbourn, Thomas E. Hallett and William S. Spady, Jr., 
were sworn a special grand jury of inquest in and for the 
body of the County of Northampton, and having received 
their charge, were sent out of Court, and after some time re-
turned into Court with an indic.tmm1t against Ernest W. 
Turner for unlawfully planting fall crop of Irish potatoes 
contrary to the regulations of the State Crop Pest Commis-
sion, which, with the endorsement thereon by the foreman, is 
as follows: 
Virginia, . 
Northampton County, to-wit: 
page 2 ~ The Jurors of the Commonwealth of Virginia, in 
and for the body of Northampton County, and now 
attending said court, upon their oaths present that Ernest 
W. Turner, on the day of August; A. D. 1926, in the 
county aforesaid, did unlawfully plant a fall crop of Irish 
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potatoes, and did then and there in the county aforesald un-
lawfully fail and refuse to comply with the Regulations of 
the Board of Crop Pest Commissioners, issued in writing, 
after public notice thereof, which said Regulations are in the 
~ollowing words, to-wit: 
"CO~IMONWEALTH OF VIRGINIA 
STATE CROP PEST C011:MISSION 
BLACICSBURG,, VIRGINIA 
POTATO TUBER l\1:0TH REGULATION. 
By virtue of authority conferred by Act of Assembly known 
as the amended Crop Pest Law, approved May 9, 1903, and 
Sections 2-A and 2-B (Acts for 1918, Chapter 165, p. 302), 
approved March 13, 1918, the counties of Northampton and 
Accomac are hereby declared to be a regulated area for the 
· purpose of insect and dfsease control, and the following regu-
lations shall be declared effective in said area until further 
notice: · -
Regulation No. 1-To aid in the control and eradication of 
the potato tuber moth the planting and growing of a fall 
crop of Irish potatoes fs hereby prohibited and no Irish pota-
toes. shall be planted i'n said area after May first of each 
year. 
page 3 ~ Regulation No. 2-That during harvest all pota-
toes should be picked up as soon as possible and 
· placed in barrels or other closed containers and the said bar-
rels or containers be covered with barrel covers. That no 
potatoes shall be left exposed so that they may become in-
fested by the tuber moth. That volunteer potatoes and other 
host plants be kept down until frost. 
J. B. WATKINS, Chairman. 
Adopted January 28, 1926. '' 
against the peace and dignity of the Commonwealth of Vir-
ginia. 
THOS. H. NOTTINGHAM, 
·Comm?nwealt~ ,s Attorney. 
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Upon the evidence of W. J. Schoene and H. S. Peters, wit· 
nesses sworn in open court and sent before the -grand jury 
to testify. 
E~dorsed: 
A True Bill. 
WM. BULLITT FITZHUGH, Foreman. 
And now on this day, to-wit: At a Circuit Court for the 
County of Northampton, O!_l the 15th day of November, 1926, 
the Court entered the following order: 
page 4} This day came the Attorney for the Common-
wealth; and, thereupon, .the said defendant, who 
stands indicted for unlawfully planting fall crop of Irish 
potatoes contrary to the regulations of the State Crop Pest 
Commission, appeared in Court and filed in writing his de-
murrer to the Indictment aforesaid, specifically setting forth 
the grounds upon wliich the demurrant relied, and the At-
torney for the Commonwealth joined in said demurrer, and 
the same having been fully argued by counsel, was overruled 
by the Court, to which ruling of the Court the defendant, by 
counsel, excepted and plead not guilty to the Indictment, to 
which the Attorney for the Commonwealth rep~ied ·generally 
and joined issue. Thereupon came a jury of five ( 5), formed 
according to law, to-wit: Clayton S. Willis, Fred R. Outten, 
T. A. Holland, G. Percy Nottingham and H. E. Underhill, 
\Vho were sworn on their voir dire and found free from just 
cause of exception, and were also sworn to well and truly try 
the issue joined, and after having heard the evidence and 
arguments of counsel, were sent out of Court to consult of 
their verdict, and after some time retun1ing into Court, re-
turned the following verdi'ct: ''We, the jury, find the defend-
ant guilty as charged in the indictment and assess upon him 
a. fine of $50.00." 
page 5 ~ Whereupon, the defendant, by counsel, moved the 
Court to set aside the aforesaid verdict of the jury 
and grant him a new trial on the following .grounds: 1st, 
for the admission of improper evidence; 2nd, for the exclu-
sion of proper evidence; 3rd, for misdirection of . said jury. 
by the Court; 4th, for the Court's failure to properly instruct 
the jury; 5th, because the verdict is contrary to the law n.nd 
the evidence.; 6th, for other errors apparent on the face of 
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the record, which motion being fully argued by counsel, was 
overruled by the Court, to which ruling of the Court the de-
fendant, by counsel, excepted. · 
Thereupon, it is considered by the Court that the Common-
wealth of Virginia recover agai'nst the said defendant the 
sum of Fifty Dollars ($50.00), the amount by the jury in 
their verdict ascertained, and its costs hy it about its prose-
cution in this behalf expended. 
And on another day, to-,vit: November 16, 1926, the Court 
entered the following order: 
The defendant, by counsel, in the above entitled cause, rep-
resenting to the Court that he is aggri'eved by the judgment 
entered against him on yesterday and desires to present his 
petition to the Supreme Court of Appeals for a writ 
page 6 ~ of error, it is ordered that execution upon the said 
judgment be suspended for a period of sixty (60) 
days from the date hereof, provided the said defendant, or 
someone for him, enters into a bond in the penalty of Two 
Hundred and Fifty Dollars ($250.00), before this Court, or 
its Clerk in his office with surety thereto deemed sufficient. 
And on another day, to-wit=· January 10, 1927, the Court 
entered the following order: 
This day came the Commonwealtl1, by Thomas H. Notting-
ham, Attorney for the Commonwealth, and the defendant, by 
J. Brooks Mapp, his attorney, and tendered to the Court 
their Certificates of Exceptions Numbers one to eleven, both 
inclusive, for the defendant, a.nd it appearing to the Court 
that the Attorney for.the Commonwealth has had reasonable 
notice in 'vriti'ng of the time and place at 'vhich said Certifi-
cates of Exceptions were to be tendered to the Court for. its 
signature, it is ordered that said eleven Certificates of Ex-
ceptions be signed, sealed, enrolled and made a part of the 
record, and same is done accordingly. 
CERTIFICATE OF EXCEPTION NU~fBER ONE. 
page 7 ~ Prior to the trial of tl1is case, to-wit: on N ovem-
ber 15, 1926, the defendant, by counsel, filed a writ-
ten demurrer to the Indictment against him, said demurrer 
being upon the following grounds: 
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1st. Because the regulations of the State Crop Pest Com-
mission quoted in and made a part of the indictment in this 
prosecution were not in effect at any time during the month 
pf August, 1926, or since said month. 
2nd. Because since the 23rd day of June, 1926, neither the 
State Crop Pest Commissi'on, the Commission of Agriculture 
and Immigration, or the Virginia Agricultural Experiment 
Station at Blacksburg had power or authority to make, or 
enforce, any regulati.Fs as to potato Tuber ~loth. 
3rd. Because said indictment charges a failure and re-
fusal to comply with the regulations of the Board of Crop 
Pest Commissioners issued i'n writing after public notice 
thereof which never was an offense even prior to the 23rd 
day of June, 1926. 
This demurrer was overruled by the Court, to which action 
of the Court in overruling said demurrer, the defendant, 
by counsel, excepted. 
Teste: This the lOth day of January, 1927. 
page 8} N. B. WESCOTT, 
Judge of the Circuit Court for the County 
of Northampton, Virginia. 
CERTIFICATE OF EXCEPTION NUMBER T"\VO. 
Q. I did 'vant to ask you if after this new law was passed 
and· took effect and the last legi'slature turned over these 
duties to the Department of Agriculture. Please state 
whether or not the Department of Agriculture adopted the 
rules and regulations which had theretofore been carried into 
effect by the Crop Pest Commissi'on? 
To· the foregoing question propounded to w.· J. Schoene, 
a witness for the Commonwealth, upon re-direct examina-
tion, by the Commonwealth's Attorney, and not withstanding 
the defendant's objection,· allowed by the Court, the defend-
ant excepted. 
Teste: This the lOth day of January, 1927. 
N. B. WESCOTT, 
Judge of the Circuit Court for the County 
of N ortl1ampton, Virginia. 
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CERTIFICATE OF EXCEPTION NUMBER THREE. 
On the trial of this cause the Commonwealth offered in evi~ 
dence a certified copy of the Rules and Regulations 
. page 9 ~ adopted by the Department of Agriculture, to the 
introduction of which the defendant objected, which 
objection was overruled by the Court and said copy intro-
duced in evidence, marked ''Exhibit 2'.', to which action of· 
the Court th.e defendant excepted. 
'reate: This the lOth day of January, 1927. 
N. B. WESCOTT, 
Judge of the Circuit Court for the County 
of Northampton, Virginia. 
CERTIFICATE OF EXCEPTION NUMBER FOUR. 
The following evidence on behalf of the Commonwealth 
and of the defendant, respectively, as hereinafter denoted, 
iR all of the evidence that.was introduced on the trial of this 
cause: 
page 10 ~ In the Circuit Court for the County of N orthamp-
ton, Virginia. 
Commonwealth of Virginia 
v. 
Ernest W. Turner. 
On an Indictment for unlawfully planting Fall crop of Irish 
potatoes contrary to the Regulations of the State Crop Pesil 
·Commission. 
Before the Circuit Court for the County of Northampton, 
Virginia, on the 15th day of November, 1926, at Eastville .. 
Virginia. 
Judge N. B. Wescott, Presiding~ 
T. H. Nottingham, Esq., Attorney for the Commonwealth: 
J. Brooks Mapp, Esq., Attorney for Defeitdant. 
Demurrer overruled and plea of not guilty entered .. 
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TESTIMONY. 
W. J. SCHOENE: 
DIRECT EXAl\tiiNATION. 
Q. Please state your ·full name, age, residence and Qccu-
~tiooY . 
A. My name is W. J. Schoene; I live in Blacksburg, Vir-
ginia; and my business~ or my title is State Entomologist. 
Q. How long have you filled the position of State Ento-
mologist? · 
A. Since 1913. 
Q. What are your duties as State Entomologistf 
A. To inspect various plants, localities for insects and 
diseases of crops, trees, plants and so forth. 
Q. How long have you been working in that ca-
page 11 } pacity? · 
A. Since 1913. 
Q. Has you~: entire ·time si'nce 1913 been devoted to this 
work? 
A. Practically so. 
Q. Have you filled this position in the State of" Virginia 
exclusively during that time Y 
A. Yes. 
Q. Here is an indictment charging J\Ir. Turner with a viola-
tion of law in that he violated certain rule~ and regulations 
'Of the Crop Pest Commission. Will you please state if those 
l'ules and regulations were passed T 
A. Yes. I have a copy of the minutes of the Crop Pest 
Commission and these regulations occur herein as having 
been passed on January 2Rth, 1926. This is the original en-
try. 
Q. rrhat is the original entry? 
A. Yes. 
Q. Will you please read 1t? 
A. This is "Richmond, Virginia, January 28th, 1926. Po-
tato Tuber :1\Ioth Regulations. By virtue of authority con-
ferred by Act of Assembly known as the amended Crop Pest 
Law, approved May 9, 1903, and Sections 2-a and 2-b (Acts 
for 1918, Chapter 165, p. 30~), approved March 13, 1918, the 
counties of Northampton and Accomac are hereby declared 
to be a regulated area for the purpose of insect and disease 
control, and the following regulations shall be declared ef-
fective in said area until further notice: 
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Regulation No. 1-To aid in the control and eradication 
of the potato tuber moth the planting and growing 
page 12 ~ of a fall crop of Irish potatoes is hereby prohibited 
and no Irish potatoes shall be planted in said area 
after the first of May of each year. 
Regulation No. 2-That during harvest all potatoes should 
be p!cked up as soon as possible and placed in barrels or 
other closed containers and the said barrels or containesr 
be covered with barrel covers. That no potatoes shall be left 
exposed so that they may become infested by the tuber moth. 
That volunteer potatoes and other host plants be kept down 
until frost. Attested to by Charles I. 'Vade, Secretary. 
Q. Were these rules and regulations posted and made pub-
lic in the regula ted area¥ 
A. Yes, the regulations were posted on the Court !-louse 
door in this County, and, in addition, they were carried as an 
advertisement in each of the four papers on the Eastern 
Shore. I have here a number of copies in which they 'vere 
carried. They were carried three times in each paper on 
the Eastern Shore. 
Q. I thinli you had better open these and please state the 
papers of the county and the dates of tliem! 
By the Court: The advertisements are identical in all the 
papers, are the-y Y 
A. Yes, they are all the same. This is the Northampton 
Times, Cape Charles, Virginia, dated March 24, 1926, the 
same regulations that I have read. 
Q. It is the same regulation that you have· just read, a 
copy of the original. entry~ 
page 13 ~ A. Yes. 
Copy of newspaper offered in evidence as Exhibit No. 1. 
(See p_age 49.·) 
By the Court: That was the formal notice that was pub-
lished, was it-I mean posted rather than published? 
A. Yes, sir. · · · 
By the Court: You state that in addition to the publication 
there were notices posted at the front door of the Court 
House in each county? 
A. Yes, sir. 
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By the Court: That 'vas fn the form in which the notice 
was posted? 
A. Yes, sir; just the same. 
By the Court : Vv ere there notices posted elsewhere than 
at the Court House doors and tl1e County papers? 
A. Yes, sir; they were posted a.t various public places on 
the Eastern Sbore and we sent out copies to a great many 
growers-letters or mimeograph copies. 
Q. Do you recall, or do you know of your own knowledge, 
whether or not this notice \vas given to the defendant in this 
case in person-whether he 'vas notified of it? 
A. Yes, I think so. I think he understood that. I will let 
Mr. Willey answer that question. 
Mr. Mapp: Did you notify him yourself? 
A. No, sir; I did not. 
Question withdrawn. 
page 14 ~ Q. Now, Mr. Schoene, before these rules and regu-
lations were passed, was there any consideration 
made to the conditions that existed with reference to the po-
tato tuber moth in Northampton County prior to that time? 
A. Yes. . · . 
Q. State what investigation was made by the Crop Pest 
Commission and yourself as State Entomologist Y 
A. Well, I couldn't give the dates. 
By the Court: That is immaterial. Give the approximate 
dates. 
A. We were here a great many times. 
Q~ I should begin at the beginning and give the time as 
nearly as you can. 
A. 1\fr. Willey, when this !nfestation was first found in 
the Autumn of 1924-
Q. When you refer to 1\{r. Willey, suppose you make it 
known who he is-what position he occupies? 
. A. }\f.r. Willey is Assistant Entomo.logist. 
Mr. 1\{app: The view we take of this, the reasons are im-
material. 
The Court: The objection will be overruled. 
-------------
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Exception noted. 
The Court: The Court 'vould like the ·i'nformation as the. 
proper development of the Commonwealth's case. 
Q. Will you proceed ai1d answer the question Y 
A. He is the Assistant Entomologist. He made the pre-
liminary investigation and subsequent to that we 
page 15 ~ have made a great many of them. I have been here 
a great many times myself and particularly fn 
the summer of 1925, when the situation was very serious 
and when the people were having a great deal of difficulty 
fu disposing of their Irish potatoes because of the worms. 
-Q. You are referring to the potato tuber moth? 
A. The potato tuber moth, yes . 
.. Q. I think yon should go ahead and detail how many times, 
as far as you can recall, these investigations were made? 
A. I couldn't tell you that, but we were here a great many 
times. 
Q. You referred to the fact that they "rere having difficulty 
in disposing of their -crop? 
A. Yes. 
Q. To what extent were they having difficulty in disposing 
of their crop Y . 
A. Well, in the summer of 1925 the foliage was thoroughly 
infested with worms and in some cases these worms acrually 
down in the potatoes and at the time the potatoes were dug 
they had worms in them, and the potatoes at that time-we 
were having trouble moving these potatoes because of these 
worms. 
~- That was during the spring of 1925¥ 
A. The summer of 1925. 
Q. Was this true of the fall crop in 19251 
A. The fall crop in 1925 was in some localities very de-
riously injured and in some cases some fields were 
page 16 ~ entirely destroyed. Of course some fields got a 
small crop, the injury being done not by the in-
sects alone but by the combined effect of the drouth and in-
sects. 
By the Court: -At this stage of your testimony give to the 
Courtand jury what is known to scientists of the life history 
of this .particular pest. 
A. The tuber moth is called commonly a moth; but the 
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adult is the moth, and in its life it has four stages; the adult 
is the moth; the adults lay eggs, small eggs, and these eggs 
hatch into worms which are at first small, but as they feed 
they increase in size until about half an inch long. The worms 
feed on the potatoes, in the pulp of the potatoes and between 
the upper and lower surface of the potato leaves and.in the 
stalk, and at the 'time these worms have completed their 
growth they change into another stage which is commonly 
called the resting stage_; it may last a f~w days or may last 
all winter. At the termination of this resting ·stage the moth 
appears; that is it changes into a moth again. The four 
stages are termed as .one generation, to put it in language 
for everybody to understand. "\Vhen the hen's egg is hatched 
and the chicken matures, that is referred to as a generation 
of the chicken. Now these moths, when the weather is fa-
vorable, there may be five or seven generations in a season, 
the growth is so rapid, they may be and it seems there have 
been on the Eastern Shore seven generations in the summer. 
~ 
page 17 }- By the Court: I will ask you now, if you have 
finished; the moth, as such, doesn't really do the 
damage that is ultimately done to the potato1 
A. All the damage is caused by the worms; the moths are 
the parents of the worms, of course. 
Q. To what extent does the worm injure the -potato? 
A. Well, the extent of injury depends upon the number of 
'vorms and .the percentage of potatoes infested, but the sale 
value of the potatoes is absolutely spoiled if there are very 
many potatoes infested with worms, because the worms bur-
row all through the potato. 
Q. The worm goes into the potato and eats and destroys 
-the pulp of the potato, is that true? 
A. Yes. The unfortunate thing about this tuber moth situa-
tion on the Eastern Shore-during the summer of 1925, the 
moths were possibly in every field; these moths· would lay 
·eggs, that is when the potatoes were spread out on the ground 
to. cool, they were liable to become infested; the moths would 
lay eggs on them and the man who put his potatoes in the 
barrels put in what he thought was clean potatoes; he shipped 
these potatoes out to some market in some other states and 
in the course of ten days this comes out; the hatching of the 
·worms begins to make little piles of chewings on the potatoes 
so when the buyer opened the potatoes he could. see the· evi-
dence of these little worms on the potatoes, and if the potatoes 
were held and not consumed for a period of as long as fifteen 
; 
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· or twenty days these worms would practically con-
page 18 r sume the potatoes, so that they were not market-
able at all. The point is that the man who sent the 
potatoes had thought he. was sending clean potatoes whereas 
the man who got the potatoes contended he got wormy po-
tatoes. 
By the Court: What is the tendency of the worm stage 
after it has gotten in the potato 1 Is or is not the tendency 
of that worm to perform a rotary action and go round? In 
other words, it doesn't lie perfectly still but chews around f 
· A. He goes in a spiral course through the potato; that is 
cuts channels through the potato and these channels become 
.discolored. 
Q. What \vould be the effect of potatoes shipped when they 
arrived at destination in the condition \vhich you have just 
described-would they have any market value, or what would 
be the result? 
A. They wouldn't be worth anything for food potatoes, be-
cause people wouldn't want wormy potatoes. 
Q. After your investigation and finding this condition, was 
it due to that fact that these rules and regulations were 
passed? 
A. Yes. , 
Q. Have these rules and regulations been complied with 
in Northampton County? 
Objected to as immaterial. 
Objection overruled. Exception noted. 
A. In the main. 
Q. Are you familiar at all with marketing con-
page 19 ~ ditions yourself-have yon had experience with 
Litat with the tuber moth 7 
A. You had better call on 1\1r. Johnson for that. 
CROSS' EXAMINATION. 
Q. Mr. Schoene, yon are State Entomologist and have 
been since 1913 Y 
A. Yes. 
Q. The rules and regulations which yon read the original 
minutes of and which are correctly copied in the indictment, 
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these rules and regulations or copies of same were posted at 
the Court House door Y 
A. Yes. Q. In each county? 
A. Yes. 
By the Court: And at ·many other public places. 
Q. An exact copy of these were published in the papers Y. 
A. Yes. 
Q. Were there any other written rules and regulations 
passed, published or posted anywhere 1 
A. In connection with this? 
Q. Yes. 
A. No, sir; not that I know of. 
Q. Did you, as State Entomologist, ever issue any orders 
or directions in writing? -
A. Yes. 
Q. Where are they? 
A. Well, these orders and regulations are issued 
pag~ 20 ~ and handed to these people. 
Q. Ifave you copies of those? , 
A. Yes, I think so. (Looks through file.) I think I gave 
you those copies. To answer your ·question, J\!Ir. Mapp, I did 
serve a notice on Mr. Turner. I think ::1\'Ir. N ottfngham has 
the copy of it. 
::1\'Ir. Nottingham: I did omit one question on direct ex-
amination. 
Permission granted to ask the question at this time. 
Q. I did want to ask you if after this new law was passed 
and took effect and the last legislature turned over these 
duties to the Department of Agriculture; please state whether 
or not the Department of Agriculture adopted the rules and 
regulations which had theretofore been carried into effect by 
the Crop Pest Commission? 
Objected to on t4e ground that this defendant is indicted 
for violation of the rules and regulation of the Crop Pest 
Commission and not of the Department of Agriculture. 
Objection overruled. Exception noted. 
A. Yes, thi's regulation was adopted by the Department of 
Agriculture. 
-- --- ·--- - -
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· Q. Have you that entry? 
A. I have a copy of it here, yes; here is a certified copy 
of the rules and regulations adopted by the Department ·of · 
. Agriculture. 
page 21 ~ Q. When was that adopted T 
A. On July first. 
Q. When? 
A. 1926. 
Introduced in evidence and marked Exhibit 2. (See pa-ge 
50.) 
Introduction objected to by defendant. 
Objection overruled and exception noted. 
·The Court : The only purpose of this question was to prove 
they were adopted. 
CROSS EXAMINATION RE$UM~D . 
. Q. Mr. Schoene, to go back where we left off, what written 
notice and when did you serve any on Mr. Turner? 
A. Well, in company with several other gentlemen we vis-
ited Mr. Turner's place on the afternoon of August 3rd, about 
six p.m., and we found him cutting potatoes at the time we 
arrived, and we served an order on him at that time but I 
can't find the copy of it. The copy is a mimeograph .copy; 
the contents is. identocal with this which is a blank. 
Q. What was that a copy of, }.~Ir. Schoene? 
A .. This fs the blank, this is not the copy. This is t1ie blank . 
form from which the order was made. This simply states 
the facts regarding the regulation and notifying the men of 
the regulation. · 
Q. Have you that copy in your files-can you find that? 
A. I don't find it right now. · 
page 22 ~ Mr. ~Iapp: I think it important that this be 
produced and I want the record to show that the 
defendant asks both the Commonwealth's Attorney and Mr. 
Schoene to produce that copy. 
T.he Court: I presume the record already shows it. 
Mr. Nottingham: I don't think I have i't. This is the only 
paper I find that Mr. Schoene turned over to -me. I have 
everything in this file. 
Witness: I don't find it, Mr. Mapp. 
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Q. I will ask you if you do find it before the close of the 
trial to produce itY 
A. Yes. I wilL 
Q. Mr. Schoene, have you, as S'tate Entomologist, at any 
time during the present year received a petition signed by 
ten freeholders of Northampton County 1 
A. No, sir. 
Mr. Nottingham: I don't know what Mr~ Mapp is going ti) 
try to bring out, but certainly it seems to me that is a matter 
of law the Court passed on and I don't believe it is proper. 
The Court: I think so; that law was not in forse when 
these regulations were enacted. The section of the statute 
to which your question refers was enacted and came into 
force long after the action taken by the Crop Pest 
page 23 } ·Commission. 
Mr. Mapp: I realize that, but it came into force 
befor~ it is alleged these potatoes were p\anted. I simply 
want to bring o-qt the fact that the Department of Agricul-
ture procedure and the State Crop Commission wasn't ap-
proved by the Board of Supervisors. 
Q. Just one or two questions about the moth. Have you 
ever examined the Eastern Shore prior to 1923 ~ 
A. Yes, I have been here prior to 1923. 
Q. Isn't it a fact that we have had that moth ever s:lnce 
you have been State Entomologist? 
A. Not on the Eastern Shore, to my knowledge. 
Q. Is or is it not a fact that it is a great deal worse in 
dry years than it is in wet years' 
A. That seems to be the case, yes. 
Q. Did you .find that moth this year V 
A. Yes. 
Q. In the spring crop 7 
A. Only very slightly. 
Q. Did you find it enough to justify keeping these regu-
lations in force? 
A. I think so. 
Q. I am going to read you the following: Division of Plant 
Industry. W. J. Schoene, S'tate En.tomologist. Report of 
the Division of Plant Industry of the State. Department of 
Agriculture, from July 1 to September 15, 1926. 
page 24 ~ The part I want to call your attention to is this: 
Tuber Moth Regulations. Because of the very 
seirous losses in the counties of Accomac and Northampton 
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in the autumn of 1925, the Crop Pest Com.m!ssion at the in-
stance of potato growers put into effect a regulation for-. 
bidding the planting of fall crop potatoes in these two coun-
ties. This measure was promulgated for the purpose of 
safeguarding the spring crop of potatoes, which is the prin-
.cipal crop. The potato growers generally on the Eastern 
.Shore accepted this plan as the best means of controllli1g this 
insect. In order to extend the informat!on regarding this to 
people who might plant, efforts were made to locate such po-
tatoes as 'vere in storage and to visit· the people explaining 
to them the purpose of the regulation, and if the situation 
seemed to warrant to notify them not to plant, 'vith the re-
sult that of the several thousand potato planters here have 
been reported to date very few violations. According to out 
information, there are eleven ·people in Northampton County 
and five in Accomac. Was that report prepared by you 1 
A. Yes, I wrote that. 
Introduced in evidence and marked Exhibit 3. (See page 
51.) 
Q. Yon have introduced in evidence the report or regula-
tion signed by G. W. l{oiner, Commissioner of Agriculture, 
dated July 1st, 1926, the orders you have given to Mr. Turner, 
copy of which you have been unable to find, and the :notices 
that were published in the local papers and posted 
page 25 ~ at the Court House doors and other places. Were 
these orders posted pursuant to the notice signed 
by G. W. Koiner, Commissioner of Agriculture, or pursuant 
to the regulations passed by the Crop Pest Commission in 
,January¥. . 
A. To the regulations passed by the Crop Pest Commis-
sion. 
Q. No notices were given or posted pursuant to the regu- · 
lations of Mr. Koinerf 
A. No, sir. 
~{r. Mapp: That is all. 
By the Court: Mr. Schoene, this notice which you gave 
in person or delivered to Mr. 'rurner,. and of which you are 
not now able to find a copy, of what did it consist~ 
Objected to. Overruled. Exception. 
A. May I read itY 
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By the Court: If you find it necessary to do so. 
A. This simply states the fact of the regulation and directs 
these people not to plant potatoes. 
By the Court: ..Are you reading from a copy delivered to 
some one of these other defendants~ 
A. Yes, sir. 
By the Court: The written part was identi~al, or the typed 
portion, with the one you have before you 1 
A. Yes, sir. 
By the Court: The only difference being that the name of 
~Ir. Turner in that instance was substituted 7 
page 26 ~ A. Yes, sir. 
By the Court: You may read it . 
. 
Same objection. Overruled. Exception. 
A. (R.eading from notice:) You are hereby notified that a 
serious insect pest (then comes the scientific name of this 
insect) commonly known as the potato tuber moth, is known 
to occur widespread on Eastern Sbore; that the business of 
producing potatoes is In danger of serious losses due to the 
direct injury by this insect and the probability of quaran-
tines by other states and that to reduce the injury and the 
danger of quarantines the Crop Pest Commission has under 
authority conferred by the Crop Pest Law approved May 9, 
1918, declared the counties of Northampton and Accomac to 
be a regulated area for the purpose of insect and disease con-
trol and eradication of the potato tuber moth; and the plant-
ing and growi'ng of a fall crop of Irish potatoes in said area 
is l1ereny prohibited and that no Irish potatoes shall be 
planted in said area after ~fay first in any year and that 
under the penalties prescribed in the said law you are hereby 
ordered not to plant in the above s~id area any potatoes 
after ]\fay first of this year; all of which you are hereby 
notified. 
lVIotion to strike out. Overruled. Exception. 
C. R. WILLEY: 
DIRECT EXAl\IINATION. 
Q. Please state your full name, age, residence and occu-
pation? 
---- - --------~--
26 Supreme Court of Appeals of Virginia.· 
.A. C. R. Willey; 28 years old;. live at Blacks-
page 27 l burg; I am Assistant Entomologist and Inspector 
for the State Department of Agriculture. Divi-
sion of Plant Industry. 
Q. Mr. Willey, have you had occasion to work with Mr. 
Schoene, State Entomologist, in Northampton County with 
reference to this potato tuber moth? 
.A. Yes, sir. 
Q. For how long a time? 
A. }Iy :first visit over here as regards the potato tuber 
moth was in 1923. 
Q. How long have you been associ'ated with Mr. Schoene 
in this work? , 
.A. In the entomological work of the Crop Pest Commission 
I have been with him since June, 1920. 
Q. You say your :first trip to the Eastern Shore was in 
1923? 
A. Yes, as regards the potato tuber moth. 
Q. What has been the condition in Northampton County 
since your visit with reference to the potato tuber moth and 
its effect on the potatoes in this County? 
Objected to on the grounds heretofore stated. 
It is stipulated that all of the objections made to the testi-
mony of the preceding witness be renewed with t:hh; "Tltness 
and any other witness that may follow, and motion to strike 
out answers. 
Objection overruled and exception noted. 
A. Up unta thi;.; year my observation 'vas Umt since the 
fall of ] ~j23 tJ1e potato tuber '!lloth wa~ u cxn·y seri-
page 28 ~ ous pest and ·giving a lot of trouble and apparently 
the insect increased in numbers and amount of 
damage done from 1923 to 1925. 
Q. You mean including 1925? 
A. Yes, including the fall of 1925. 
Q. To what extent does the potato tuber moth damage po· 
tatoesY · 
A. Well, it depends upon the degree of infestation; a very 
light infestation would probably amount to nothing whereas 
a heavier infestation may cause a total injury. 
Q .. As far as you have observed it in Northampton County 
Ernest W. Turner v. Commonwealth. 27 
through these different years and the different times you have 
made an investigation in this county Y 
A. Well, in some instances, along with the drouth, I 
wouldn't say. the tuber moth caused the damage itself, be-
cause as it has been stated what the dry weather is to the po-
tato tuber moth, and by men who told me, they lost practically 
the whole crop. 
Q. From the tuber moth f 
A. From the tuber moth. 
Q. Were you familiar with the conditions that were exist-
ing in Northampton County and Accomac County and which 
these regulations covered at the time these regulations w~nt 
into effect 7 
A-. Yes. I was familiar with the conditions. 
Q. Did you in working wlth that Department consider it 
necessary that these regulations be put into effect and en-
forced? 
A. My personal opinion was-
Objected to. Sustained. 
page 2~ } Q .. With reference to the defendant here, Mr. 
Turner, did you know him or have occasion to see 
him and discuss with him these regulations and orders of the 
State Entomologist and Department of Agriculture 1 
A. Yes. 
Q. When did you see Mr. Turner? 
A. It was around the 20th or 21st of July. 
Q. Where did you see }fir. Turnerf 
A. At his home. 
Q. Is that in this county? 
A. Yes, sir. 
Q. What was the nature of your talk? Just tell the jury 
what took place between you and ~Ir. Turner with reference 
to these regulations and the tuber moth? 
A. To get down to the· facts of the · thmg. I had a com-
munication about all the people of the Eastern Shore whom 
we could find that had potatoes in storage and I made it a 
point to visit these people. I went to see Mr. Turner and I 
introduced myself and told him my business and asked him 
if he intended to plant these potatoes; I think he had about 
ten barrels in_ storage at that time; and he said he didn't 
]\:now just 'vhat he was going to do. ·I explained to him the 
regulation and told him what he might expect if he did plant 
potatoes and had a very nice talk with him, and my impres-
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sion was that Mr. Turner would not plant the potatoes; he 
wouldn't state whether he was going to or not, but he said 
he wanted to be a law-abiding citizen and wanted 
page 30 } to co-operate in every way to get rid of this pest 
and he was very nice about it and that talk left 
me with the impression that Mr. Turner would not plant. I 
didn't serve any order for the simple reason he impressed 
me it was not necessary, and I didn't think it was necessary 
any order, because he gave me the impression he would not 
plant. 
By the Court: Did you or not in that conversation state 
fully the regulations ancl orders that had been established by 
the Crop Pest ·Commission~ 
A. Yes. We talked that matter over rather thoroughly. 
Q. Is this the record made by you at the time you went to 
see Mr. Turner .y 
A. No, this was made at a later date, after the potatoes 
were up. 
Q. "'\Vhen did you next see ~fr. Turner? 
A. It was either September the 8th or 9th. 
Q. Did you have an occasion to visit his farm f 
A. Yes. 
Q,. Did you find that he had co-operated and failed to plant, 
or had planted? · 
A. He had planted; he had several patches. 
Q. Did you find out ho·w many Mr. Turner had planted 1 
A. I believe it was 21 sacks. 
Q. At what stage were the potatoes then, 'vere they up? 
A. Yes ; they were up. 
Q. Approximately how large were they? 
A. They were about six or ei'ght inches tall, probably a lit-
tle higher. 
page 31 ~ Q. How many times did you visit 1\ir. Turner? 
A. Twice. 
Q. Have you yourself, personally, had an opportunity to 
investigate his crop and ascertain 'vhethcr or not there were 
moths on his potatoes? 
A. Yes, that was on September 8th or 9th; I found a slight 
infestation. 
Q. You found a slight infestation of the potato tubermoth 
at that timeY 
A. Yes. 
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CROSS EXA~IIN.ATION. 
Q. J\1r. Willey, the light infestation you found was that any 
more than you would ordinarily find on any crop of a dry 
year? 
A. I would say not since 1923. Now, before that time I 
don't know what existed over here, but since 1923 I would 
say, since the infestation has been over here, I would say it 
was very much lighter than would ordinarily have been found 
between the fall of 1923 and 1925. 
Q. Was it enough to do any damage to the crop? 
A. At the present time, no, sir. 
Q. Everything you did in connection with this defendant, 
your first talk and last talk; everything you did in connection 
with him was done pursuant to the regulations passed by the 
Crop Pest Commission during January, 19261 
.A. My first visit was before-let's see, pursuant to the 
Crop Pest Commission, yes. 
page 32 }- T. C. JOHNSON: 
DIRECT EXAMINATION. 
Q. Please state your name, age and residence? 
A. T. C. Johnson, Director of the Virginia Truck Experi ... 
ment Station near Norfolk, age 56. 
Q. How long haYe you been connected with the Experiment 
S'tation f 
A. Since 1907-19 years. 
Q. Did you state that it was a department or branch oi 
the Department of Agriculture 1 
.A. No, it is a separate State institution. 
Q. What is the purpose of this experiment station? 
A. I may add in connection with my other answer that the 
Virginia Truck Experiment Station also conducts a branch 
s-tation at Onley. 
Q. What i's the purpose of these Experiment Stations 1 
A. This Virgini'a Truck Experiment Station was estab-
lished by the State to conduct investigations on truck crops, 
including fertilizer, plants and in the protection of truck 
crops in the S'tate of ·virginia. 
Q. And I m1derstand that you have been in that work since 
1907? 
A. Yes. 
Q. Have yon l1ad occasion to investigate and examine into 
the effect of the potato tuber moth? 
-~-~ ·~-~--------
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Objection. Overruled. Exception. 
page 33 ~ .A. Yes. 
. · .... -. 
Q. Will you please state to. the jury the extent 
of your investigation of the potato tuber moth and its effect 
on the potato crop and the result~ 
Same objection. Same. ruling. Exception. 
A. Our attention was first called to the tuber ·moth in~ seri-
ous numbers in Northampton County in the fall of 1923. We 
immediately went to investigatfng the insect and investigat-
jng its distribution. We found it at the time distributed in 
the North end of Nor hampton ·County and to a slight extent 
in the South end of Accomack County, and a slight infesta-
tion· Ill. Pocomoke, in J\!Iaryland. We went into the investi-
gation rather fully at the time, working on the life history of 
the bisect, its growth and the conditions under which it would. 
grow. In that work we examined. several of the fields, espe~ 
cially in the North end of Northampton County, an¢1. \Ve 
found there it practically ruined certain portions of certain 
!fields; some of these fields would vary in extent from two 
or three square rods to two or three acres. There was prac-
tically no yields obtained where the insect had made its worst 
distribution. It damaged the foliage of the plant, killed the 
foliage, and then it would take the stems of the plants, a1id 
then would finally work down in the tubers were on the ground 
or if the ground was cracked ; It would go down to these 
tubers and eat an inch or inch and a half in them. That 
winter we found some potatoes in storage with the 
page 34 ~ insects in them, and then in the spring of 1924 we 
started out and kept on with out investigation. 
We watched·over the section rather carefully and found our 
·first insect of record in August, 1924, then during the season 
of '24, from August up to the severe cold weather, the in-
sect made a rather rapid multiplication. We found they had 
extended their territorial limits in 1924 and found them as 
far north at that time in Accomack County as the vicinity of 
Onley, especially around Melfa, but not of any great num-
bers a.t that time. Then we found the insects were working 
in the fall of 1924 in the potatoes that wete allowed to stay 
in the· fields late. In the summer of '24 they had a heavy 
yield .of potatoes and the harvest was rather slow and we 
found these insects in the potatoes that were harvested. Then 
we found them in the patches, some of them laid out in the 
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fields and woods, and we found this insect had gotten very 
well distributed in the patches. Then during the winter of 
'24 and '25 we found a good many :fields o.f cull potatoes, or. 
r.efuse potatoes from the crop of '24 that were scattered 
around the farms in the two counties and without exception 
in the infested district, and we found these culls that were 
out in the :fields very badly infested with the tuber worm. 
In the spring of '25 we found this infestation in May, which. 
was considerable earlier than in '24. By the lOth of July, 
'25, the insects had spread very rapidly, not only had become 
more numerous in the infested area, but had extended their 
· scope of infestati'on. We found in harvesting the 
page 35 ~ potatoes in the summer of '25 that the insect had 
attacked the tops of the potatoes and after the 
tops began to die the insect would leave the tops as they 
died and work into the stems in the ground around the po-
tatoes where the ground was cracked, so a great many patches 
that were turned out in late July or early part of August 
had worms in the potatoes at the time dug from the ground. 
vV e also found the moths were flying rather thickly through-
. out the fields all around the territory of potato infestation, 
.a11d we found these moths were having a tendency of deposit-
ing eggs on these ·tubers that were exposed and we found 
that the ti'me it required these eggs to hatch dpended a great 
deal on weather co.nditions. In warm weather· they would 
hatch more rapidly than in cold weather. Our observation 
of the life history of these insects we have in this Bulletin 
.53 of the Virginia Truck Experiment Station. We have rec-
ords showing the life cycle of these insects and how the tern"' 
perature influenced the life cycle. We found when the tempera-
ture ran up to 80 degrees, the shortest record we have of a 
eomplete generation, was 12 days and as the temperature fell 
the life cycle increased until it would get up to as much as 
60 days with the temperature around 62 or 63; and we found 
a few of the insects would spend the full time that would 
make a life cycle; that is, it took about :five months to make 
~-complete life cycle; and the past in that stage and the fact 
that they multiplied very rapidly during the latter part of 
the season, which was so confirmed by· our obser-
page 36 ~ va tions in 1923 and again in 1924 and in 1925---
we found in the late part of the season these in-
sects multiplied very rapidly-and based on the fact that these 
insects wer~ multiplying very rapidly at that time, and based 
further on the fact we were having some trouble in disposing 
<>f our potatoes in this part of the State, on account of these 
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tuber worms, we recommended restriction be put on the plant-
Ing of the fall crop of potatoes. As the conditions now exist 
-our spring crop of potatoes easily germinates in April; these 
plants are growing in the fields, in the upper part of the 
county especially, until July or August, and in some sections 
the fall crop has been planted and they will be growing in 
the fields, causing the period to extend thtough the summer 
months up to the very last of October and, as last year, in 
November before these crops are matured; that would make 
a period of s:lx or seven months of potato supply for these 
insects, and they were multiplying so rapidly in the fall we 
made this recommendation so we could accomplish, probably, 
what ·we were trying to accomplish. 
Q. About the contro~ of it, do you know of any control for 
the potato tuber moth~ 
Objection. Overruled. Exception. 
A. In certain other states, especially California, the Cali-
forni'a Experiment Station issued a bulletin 22 or 23 years 
ago on this insect, and our correspondence shows that the 
only permanent method they have gotten of controlling this 
insect is to cut out the food supply; if they limit this 
page 37 ~ to one crop they can bring the insect under rea-
sonable control. The same thing has been reported 
from Dade County, Florida, where the insect appeared some 
years ago, and they took rather strenuous methods and I am 
told they eliminated the entire crop that year by stopping 
the planti'ng. We have tried other methods to control it but 
we have found nothing that would absolutely bring it under 
.control except the methoffid of starving out. It can be most 
effectively done by starving it. In the year 1925, in May, the 
insect began to appear, in numbers the last of J"une and first 
of July. Our records show it took about 55 or 60 days to 
complete a generation, so the moth thaLwould appear in ~fay 
would lay the eggs and these eggs came out in adult moths 
late in June or July. Now these moths that came _out in 
July would deposit the eggs and the moths as a result of 
these eggs· would be ready to sta~t to work in about thirty 
days and those that came out i'n July would be ready to start 
their 'vork in 18 ~ays, the same in August, then maybe their 
life cycle is as short as 12 days, and it was our object to 
starve out these insects during the usual dry weather we have 
on the Shore. The object was to prevent these insects from 
going into winter quarters and holding over for the next 
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spring to infest. You will notice in 1924 they were abundant, 
in the fall of 1924, and we found them in May, 1925; they 
were much more abundant in the fall of 1924 than in the fall 
of 1923, giving a much better chance during the winter. 
Q. Please state from your knowledge and study 
page 38 } of marketing conditions of this crop, what would be · 
the effect on shipment of badly invested potatoes f 
Objection. Overruled. Exception. 
The Court: I think it is sufficient for this case that these 
orders 'vere promulgated. I think it· is such an important 
. matter to the whole county and state under which we are 
proceeding ourselves· that certain investigations should. be 
made and where this insect pest exists that certain rules and 
regulations should become effective. They have made these 
investigations and here is _an expert testifying. 
By the Court: What would result to shiptneiits of such po-
tatoes in interstate commerce7 
A. During the season of 1925 we had some correspondence 
and some records-
Q. Be careful and state what you know as a matter of your 
own knowledge; if you have actual knowledge of these facts 
existing, please try to avoid the violation of the hearsay 
rule. 
A. The State Entomologist of North Carolina sent me by 
mail a copy of the order-
Objected to. 
The Court: Your "ritness is not at all calculated to make 
that differentiation. He states these things as he would any 
ordinary conversation and it is almost impossible to permit 
this witness to testify very adequately without 
page 39 ~ violating some of the technical rules. 
Q. Do you know as a matter of fact, of your own knowl-
edge, of any embargo that has been placed on the shipments 
of potatoes from Northampton County as a result of the po-
tatoes leaving Northampton County be1ng infested by the 
potato tuber moth? 
Same objection, and because it is leading. ./ 
---------- -. --~- .. - .. --~ 
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~,he Court: Do you know of any embargos that have here~ 
to fore been placed upon products of these two counties Y 
A. Yes, North Carolina placed. an embargo on shipments 
of tuber w9rm infested sections of Virginia, and South Caro~ 
lina has also placed an embargo. 
The Court: Have you these embargoes 1 
A. I have copies of these embargos. 
Q. Has it come to your knowledge or have you knowledge 
of any threatened embargo by other states other than North 
Carolina and South Carolina, due to the presence of the po-
tato tuber moth in Northampton County? 
Same objection. Same ruling. Exception. 
A. The State authorities of Pennsylvania wrote us in the 
summer of 1925-
By the Court :. 1\{r. Johnson, do you know of your own 
knowledge whether there has been any threat of an ·embargo 
by any of the states through the terrftory of which and in-
side the territory of which our product of white potatoes are 
ordinarily sent in the course of shipment that have 
page 40 ~ threatened an embargo on account of the preva-
lence of the tuber moth. 
Same objection. Overruled. Exception. 
A. The State of Pennsylvania threatened us by letter in 
1925 that if we continued to ship potatoes into the State that 
were infested with tuber moth that they 'vould be compelled 
to take action to prevent it. 
By the Court: State whether or not within your knowledge 
the recognized prevalence of this pest during the year 192:) 
gave ri'se to a very lively apprehension on the part of aH per-
sons engaged in the growth, sale and shipment of Irish po-
tatoes that an embargo might be placed? 
Same objecti0n. Same ruling. Exception . 
... t\.. Jt did. 
Ry the Court.: What ·would be the effect of such an embargo 
if one were to be issued by, we will say, the State of Penn-
Rylvania? 
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Same objection. Same ruling. Exception. 
A. It would prevent our shipping potatoes in the State of 
Pennsylvania, unless we· had a certificate to the effect that 
these potatoes were not infested.· . 
Q. vVhat steps were taken on account of this i'nfon:ru;a.tion 
that came to your knowledge about the embargo to prevent 
the embargo· being placed on them 7 Were there any steps 
taken to prevent the embargo? 
page 41 ~ Same objection. Same ruling. Exception. 
A. The first notice we had was a notice the embargo was 
placed. 
Q. Was anything done in. this county to prevent such a 
condition to go into effect? 
Same objection. Same ruling .. Exception. 
A. The regulation we asked the State Crop ·Pest uom-
mission to place· on the crops was intended to get clear of 
that situation. 
CROSS EXAI\fiNATION. 
Q. Professor Johnson, the information relative to the em-
bargoes that you say were actually placed by North and 
.South Carolina, your information a~ to that came through 
these papers that you handed 1\tir. Nottingham, did it nott 
A. It came through that first, but subsequently came 
through a conversation with the State Entomologist of North 
Carolina in my office after the embargo was placed. 
Q. And all your informati'on was either through these pa-
pers or the conversation you had ·with the State Entomologist 
t)f North Carolina Y 
A. Yes. 
Mr. 1\tiapp: We desire to offer these papers in eviaence and 
renew· our objection as to that evidence, because these no-
tices show it applies to the whole State. 
Introduced in evidence and marked Exhibit 4 and Exhibit 
5. (See pages 52-53.) 
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page 42 t Q. You found the potato tuber moth here in 1923 
I understood you to say Y 
A. Yes. · 
Q. More in 1924 and still more in 1925. Is that correctt 
A. Yes. · 
-Q. The acreage of the fall crop in 1925 in these two coun-
ties, was it below normal, about normal or above normal-
the acreage? · 
A. I would say close to normal. 
Q. The moth was pretty bad t 
A .. Yes. 
Q. The -acreage of the 1926 spring crop, was that below 
normal, about normal or above normal-referring to these 
two counties¥ 
A. The spring crop of '26, according to the best of my in-
formation, was slightly below normal. . 
Q. What did your investigation show as to the 1926 spr1ng 
crop, as to the presence of the moth Y 
A. We. found the first moth in the spring of 1926 in lVIay, 
but only a few of them; it \vas very few of them at that time. 
Then they were present to a slight extent during the latter 
part of June and first part of July, 1926-only to a slight ex-
tent. 
Q. Did you find any appreciable damage done by the moth 
to any of the spring crop in Northampton County during the 
summer of 1926 1 
A. Very slight. 
Q. How di'd that damage compare with the dam-
page 43 ~ age of 1923, 1924 and 1925? 
A. We have no record of any damage to the 
spring crop of 1923; it was not as bad in 1926 for the spring 
crop as it was in 1924 for the spring crop, and ip 1925 the 
spring crop showed its serious damage beginning early in 
July. · 
Q. The damage in '25 was a great deal more than 1n 1926, 
was it notY 
A. Yes. 
Q. If the only successful way that has been hit upon yet to 
eliminate this tuber moth is to starve it out, can you explain 
why it was we had practically no tuber moth in the 1926 
spring crop after the fall crop of 1925? 
A. In the fall of 1925 we put on a very vigorous clean-up 
campaign in the two counties and notified most-of the farm-
ers to clean up their cull potatoes that w·ere left in the field, 
and by that means we eliminated a great many of the breed-
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ing places. In the spring of 1925 we found a ·good many 
moths held over from the cull piles left in the fields in '24:, 
arid we found these moths ready to infest the potatoes in 
the spring of '25. They start in their infestation in the 
spring, and in 1925, in July, they were rather largely dis-
tributed through the territory. In the fall of 1925 we put on 
this campaign to clean up and most of them did clean up and 
it was difficulty to find fields with culls in the field in the fall 
of '25 and in the spring of 1926, and 've attributed it largely 
to the clean-up campaign in the fall of 1925 the fact that 
they didn't appear so much in 1926 ; then the 
page 44 r weather conditions in '26 were rather cool as com-
pared to weather conditions normally. 
Q. Does the moth propagate faster in dry weather or wet· 
weather? 
A. It propagates faster in dry weather. That can be il-
lustrated in the present season. You know we had some hot 
weather in June and July and coolin ].:1ay and April. We had 
a very heavy rain fall, our report shows approximately 12:Y2 
inches fell at Onley from the first of January to the 15th of 
August, from the 15th of August to the 22nd of August, 1926, 
we had approximately 121j2 inches; these rains were contribut-
ing to the shortness of the insect in late August and early 
8eptember of '26. Since the first of September the insects 
have been multiplying rather rapidly and our recent trips 
over the county show them pretty well distributed at that 
time. 
Q. V\lhile we had a heavy ra!n in July and August; isn't it 
a fact from the time the spring crop was planted this year 
up to the time it was dug our rain fall was far below nor-:-
mal? 
A. Yes, but our ~eather conditions were very cold and the 
insects multiply more rapidly in warm than cold weather. 
Q. The result of your clean-up campaign in the fall of 
1925 and the fact that we had practically no moth in '26, in 
the spring crop, does or does not that indicate that in order 
to control the moth all that is necessary is to clean up the 
fields and keep out volunteer and cull potatoes? 
A. Not wholly that; it would indicate that these were fea-
tures and if we were to clean up all these fall crops 
page 45 ~ we might get it under control. 
Q. Have you been through the Eastern Shore 
since the 1926 crop t 
A. Yes. 
Q. Both counties? 
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· A. Yes. 
Q. Have you put on a clean-up campaign this year 1 
A. No, we have not put it on so much so this fall; we have. 
advised it but not so heavily as '24 and '25. 
Q. Isn't it a fact that a great many fields throughout these 
two counties that potatoes from the 1926 crop are left in the 
field and that there are a great many volunteers Y 
Objected to as not proper. 
The Court :. I agree, but i~ the absence of any objection to 
the preceding questions I think it may be shown. 
Q. The question was : isn't it a fact that a great many cull 
potatoes were left in the :field from the 1926 Spring crop and 
that there are a great many volunteers T 
· A. There are a great many volunteers, but I would say 
from my observation the volunteers are not so heavy, and I 
'vill say further it is not a .great deal of infestation in the 
volunteers at this time. 
Q. Isn't it a fact that there are a lot more volunteers than 
in 1925? · 
A. I wouldn't say so. 
page 46 ~ Q. Do you think there are as many? 
A. I thinK not. 
Q .. You are familiaT with the regulation passed by the State . 
Crop Pest Commission, are you not? 
A. Yes. · 
Q. It was you who recommended that regulation 1 
A. We recommended that to the S'tate Entomologist, but I 
didn't appear before the State Crop Pest Commission. 
Q. It was your department that recommended it~ 
A. Yes. 
The Court: Do you mean to say by that that the regula-
tions and orders were the immediate. effect of your recom-
mendation or that yours was concurrent f 
A. Concurrent. 
Q. Did you recommend both provisions? 
A. We recommended a vigorous clean-up campaign and no 
planting. · 
Q. Has there been any recommendation by your department 
to the Entomologist or to the Department of Agriculture as 
to the culls that have been left in the. fields and the volun-
teers? 
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A. In out publication of these we recommended a clean-up 
of the cull piles and a clean-up of the volunteers. 
RE-DIRECT EXAMINATION. 
Q. That is as far as your department could go? 
A. Yes; you understanq our depar.tment is ·not regulatory, 
our department is an investigating department. 
page 47} Q. Did you state in one of your· answers that 
the potato tuber .moth was on the increase or de-· 
crease, or not, in 1926 Y 
A. It has been increas~ng this fall, since September first; 
it has been increasing rather rapidly. 
RE:CROSS EXAl\1INATION. 
Q. How do you reconcile that with your statement as to 
starving-
A. We found in practically every field I have examined, 
I found the insects were present; I hav~o't examined all the 
fields, but my assistants have and found it in all the fields they 
cexamined. 
Q. Your evidence is that it is no fall crop planted this 
year except eleven in. Northampton and five in Accomack, 
and in spite of your recommendation to clean up the insects 
is on the increase. · 
The Court: He has stated the cycle and the rapidity with 
·which they increas·ed at that time. 
Mr. Ma.pp: Mr~ Nottingham asked the question if it was 
not on the increase this fall. 
The Court: It was just as obvious when Mr. N ott.ingham 
asked it as it is now, in the opinion of the Court. The wit-
lless states there has been a general suspension, but this in-
crease has been quite noticeable in the fall of this year. 
Commonwealth rests. 
page 48 } . MR. SCHOENE, 
recalled for the defense: 
Q. Has there heen any action taken against anyone leav-
ing cull potatoes or leaving volunteers in their field from the 
]926 crop? 
Objected to. Sustained. Exception.. 
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·· (Witness answers "No, sir", before the ruling of the 
Court.) · · 
The Court: I don't think laches could possibly avail you 
anythin-g. 
End of testimony. 
page 49 ~ COPY OF EXHIBIT NO. 1. 
Clipping from The Northampton Times, under date of 
March 4, 1926 : 
Commonwealth of Virginia 
State Crop Pest Commission 
Blacks burg, Virginia 
Potato Tuber Moth 
Regulation 
By vfrtue of authority conferred by .Act of .Assembly known 
as the amei1ded Crop Pest Law, approved May 9, 1903, and 
sections 2-.A and 2-B (.Acts for 1918, Chapter 165, p. 302) 
approved March 13, 1918. the counties of Northampton and 
Accomac are hereby declared to be a regulated area for the 
purpose of insect and disease control, and the following regu-
lations shall be declared effective in said areas until further 
notice: 
Regulation No. 1-To aid in the cont~ol and eradication 
·of the potato tuber moth the planting and. gro,ving of a fall 
crop of Irish potatoes is hereby prohibited and no Irish po-
tatoes shall he planted in said area after IYiay first of each 
year. 
Regulation No. 2-That during harvest all potatoes should 
be picked up as soon as possible and placed in barrels or other 
closed containers and the said barrels or containers be cov-
ered with barrel covers. That no potatoes shall be left ex-
posed so that they may become infested by the tuber moth. 
That volunteer potatoes and other host plants be kept down 
until frost. 
J. B. W ATI\INS', Chairman . 
.Adopted : January 28, 1926. 
Same advertisement in Peninsula Enterprise of February 
20th, 1926, as a part of Exhibit No. 1. 
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COPY OF' EXHIBIT NO. 2. 
DIVISION OF PLANT INDU8TRY 
vV. J. Schoene, State Entomologist. 
41 
Report of the Division of Plant Industry of the State De-
partment of Agriculture, from July 1 to September 15, 1926. 
Tuber A'Ioth Regulation.-Because of the very derious 
]osses in the counties of Accomac and Northampton in the 
autumn of 1925 the Crop Pest Commission at the instance· 
of potato growers put into effect a regulation forbidding the 
planting of fall crop potatoes in these two counties. This 
measure was promulgated for the purpose of safeguarding 
the spring crop of potatoes, which is the principal crop. The 
potato growers generally on Eastern Sbore accepted this plan 
as the best means of controlling this insect. In order to ex-
tend the information regarding this to people who might 
plant, efforts were made to locate such potatoes as were in 
storage and to visi't the people explaining to them the pur-
pose of the regulatio,n and if the situation seemed to war-
rant to notify them not to plant, with the result that of the 
several thousand potato planers there have been reported to 
date very few violations. According to our information there 
are eleven people in Northampton and five in Accomca. 
At_ the instance of the State Entomologist and the Com-
mon,vealth 's Attorney the grand jury inN orthampton County 
indicted eleven persons for violating this regulation. The 
trial of these ·was set for .September 21, but has been post-
poned until the November term of Court. 
Tuber ~roth Injury in 1926: Following the almost total 
destruction of potato fields by the tuber moth larvae last sea-
son, the insect practically disappearing during the winter 
months and the early spring of this year, so that during the 
period in which the spring crop was in foliage there was not 
only no injury but the experts who are investigating this in-
sect had great difficulty in finding this material for work. 
Much careful search was required to find a single larvae. The 
number of insects has increased slightly as the season pro-
gressed. In one of the fields menti'oned above, a few worms 
can be found in the foliage, but in some of the other fields the 
insect i's practicaUy absent. The sudden disappearance of this 
insect and its almost total absence during this summer is 
entirely i.1nlooked for by those studying the situation. This 
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would seem to make the. continuance of this non-pl!\ntfng 
regulation unnecessary. 
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COMMONWEALTH OF VIRGINIA 
State Crop Pest Commission 
Blacksburg, Va. 
You are hereby notified that a serious insect pest, Pthori-
maea Operculella, commonly known as the potato tuber moth, 
is known to occur widespread on the Eastern Shore; that the 
business of producing potatoes is in danger of serious losses 
due to the direct injury by this insect and the probability of 
quarantines by other states and that to reduce the injury and 
the danger of quarantines the Crop Pest Commission has 
under authority conferred by the Crop Pest Law approved 
~fay 9, 1903, and sections 2-A and 2-B ·Acts for 1918, page 
302, a-pproved March 13, 1918, declared the counties of 
Northampton and Accomac. to be a regulated area for the pur-
pose of insect and disease control and eradication of the po-
tato tuber moth; and the· planting and growing of a fall 
e.rop of Irish potatoes in· said area fs hereby prohibited and 
that no Irish potatoes shall be planted after :May first in any 
year and that under th~ penalties prescribed in the said la'v 
you are hereby ordered not to plant in the above said. area 
any potatoes after May first of this year; all of which you 
are hel'eby notified. 
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C. R. WILLEY, 
Assistant Entomolo·gist. 
COPY OF EXHIBIT NO. 4. 
NORTH CAROLINA 
Department of Agriculture 
Raleigh. 
. Raleigh, N. C. 
Dec. 22nd, 1925. 
POTATO SEED QlTARANTINE ACCOUNT TUBER 
MOTH. 
.., 
Whereas the Potato Tuher Moth (Pthorimaea opersulella 
Zell} is not known as a pes~ of Irish potatoes in the State 
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of North Carolina, and is likely to be introduced into this · 
state on seed Irish potatoes from the states of Virginia, Mary-
land, Delaware, New Jersey, and California; the Commis-
sioner of Agriculture does by authority granted by the Leg-
islature promulgate the following regulation (No. 19 of the 
Plant Pest Regulations).· 
N·o transportation compa:gy, agent or other person, shall 
bring or cause to be brought into North Carolina for delivery 
at any point within the State any shipment or package con-
taining Irish potatoes intended for seed_ planting purposes 
that has originated in the states known to be infested with the 
Irish potato insect pest known as the Potato Tuber Moth 
lPhthorimaea operculella Zell).- The states now regarded 
as known to be infested from the viewpoint of this regulation 
are, New Jersey, Delaware, ~Iarylana, California and Vir-
ginia. Provided: that movement of the same from such states 
-shall be granted the importer when said shipment or pack-
age is accompanied by a valid certi:fica te or permit signed .by 
the State Entomologist or other authorized officer of the 
state where- the shipment originated, stating that the said 
shipment or package of Irish potatoes was grown in a section 
or territory of the state which is known not to be infested 
with the Potato Tuber Moth. 
This Regulation shall become effective immediately. 
R. W. LEIBY, 
State Entomologist. 
Signed. W. A. GRAHAM, 
Commissioner of Agriculture. 
COPY 0 EXHIBTT NO. n. 
SOUTH CAROLINA S'TATE CROP PEST CO~~IMISSION 
OLEMSON COLLEGE, S. C. 
POTATO TUBER MOTH REG1JLATION. 
Whereas the Potato Tuber Moth (Phthermiaea operculella 
Zell) is kno·wn to occur in the states of Virgjnia, 1\iaryland, 
New Jersey and Delaware, and is likely to b~ introduced into 
the trucking section of South Carolina, which section is not 
known to be infested, and since it may become a very destruc-
t~ve pest, ·under favorable weather conditions, to Irish po-
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tatoes in storage and to the potatoes and stalks in the field. 
r:rhe South Carolina State Crop Pest Commission by virtue 
of the authority granted by the General Assembly (South 
Carolina Crop Pest Act approved March, 1912) promulgates 
the following regulations: 
Regulation I. P.-1. In order to prevent the introduction of 
the Potato Tuber ~loth (Phtherimaea operculella Zell)· the 
importation or movement into the S'tate of South Carolina 
of Irish potato seed for propagating purposes from the states 
of Virginia, ~Iaryland, New Jersey, Delaware or other states 
that may hereafter be found to be infested is hereby pro-
hibited; except ·when accompanied by a permit of the State 
Entomologist or corresponding official of the state of origin 
setting forth the fact that the potatoes come from territory 
known not to be infested with the Potato Tuber ~loth. 
These regulations shall become effective on and after No-
vember 1, 1925. · 
Teste: This the lOth day of January, 1927. 
N. B. WESCOTT, 
Judge of the Circuit Court for the 
County of Northampton, Virginia. 
page 54 ~ CERTIFICATE OF EXCEPTION NU:NIBER 
FIVE. 
' 
The Court instructs the jury that as the evidence in this 
case shows that the potatoes in question were planted after 
J"nly 1, 1926, no regulations, orders or directions of the State 
Board of Crop Pest Commissioners of the State Jntermolo-
gist, or of the Department of AgTiculture w·ere binding upon 
the defendant. 
The foregoing instruction requested by the defendant was 
denied, and the plaintiff excepted. 
} 
Teste: This the lOth day of January, 1927. 
N. B. WESCOTT, 
Judge of the· Circuit Court for the 
County of Northampton, Virginia. 
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CERTIFICATE OF EXCEPTION NUMBER SIX. 
. The Court instructs the jury tbat even though said jury 
may believe that the defendant planted a Fall crop of Irish 
potatoes, as charged in the indictment, that the statute in 
reference thereto provides no penalty, and that said jury 
can neither" assess a fine, or inflict any other penalty or pun-
ishment. 
The foregoing instruction requested by the defendant was 
denied, and the plaintiff excepted. 
page 55 r Teste: This the lOth day of Januarr, 1927. 
N. B. WESCOTT, 
Judge of the Circuit Court for the 
County of Northampton, Virginia. 
C.ERTIFICATE OF EXCEPTION NU1IBER SEVEN. 
The Court instructs the jury that if they beli'eve, from the 
evidence, that the regulations of the Board of Crop Pest Com-
missioners, quoted in the indictment, and adopted January. 
28, 1926, were readopted or approved, by the Department 
of Agriculture on or after July 1, 1926, and prior to the plant-
ing of the potatoes in question, that the defendant cannot be 
convicted under the indictment in this Gase, and it i's their 
duty to return a verdict of not guilty. 
The foregoing instruction requested by the defendant was 
denied, and the plaintiff excepted. · 
Teste: This the lOth day of January, 1927. 
N. B. WESCOTT, 
Judge of the Circuit Court for the 
County of Northampton, Virginia. 
CERTIFICATE OF EXCEPTION NU~1BER EIGHT. 
The Court instructs the Jury that the regulations of the 
Crop Pest Commission, quoted in the i'ndictment, 
page 56 ~ rere not in eff.ect after ~ uly 1, 1926, ~nd. further 
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Agriculture and Immigration, under the directions of· the 
Board of Agriculture and Immigration, passed similar regu;.. 
lations, or attempted to continue these l~egu.latfons in effect, 
that said defendant cannot be convicted under the indictment 
as found, and it is the duty of said jury to return a verdict 
of not guilty. 
The foregoing instruction requested by the defendant was 
denied, and the plaintiff excepted. 
Teste: This the lOth day of Janua1~y, 1927. 
N. B. WESCOTT, 
Judge of the Circuit Court for the 
County of Northampton, Virginia. 
CERTIFICATE OF EXCEPTION NUl\tiBER NINE. 
The Court instructs the Jury that if they believe from. the 
evidence, beyond a reasonable _doubt, that the defendant is 
guilty of planting a crop of Irish potatoes in violation of 
the Rules and Regulations of the State Crop Pest Commis-
sion, as alleged in the indictment, they shall be punished by 
a fine of not less than $10.00 nor more than $100.00~ 
page 57 ~ The foregoing instruction was granted at the 
request of the Commonwealth, and the defendant 
excepted. 
Teste: This the lOth day of January, 1927. 
N. B. WES'COTT, 
Judge of the Circuit Court for the 
County of N orthamptou, Virginia. 
CERTIFICATE OF EXCEPTION NUMBER TEN. 
The following instn1ctions, -granted at the request of the 
Commonwealth and of the defendant, respectively, as herein-
after denoted. are all of the instructions that were granted 
on tl1e trial of this case : 
Granted at the request of the defendant: 
The Court instructs the J nry that in order to convict it is 
. necessary for the Commonwealth to prove the defendant 
Ernest W. Turner v ~ Commonwealth. 
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guilty, beyond a reasonable doubt; and that unless therefore 
said Jury believe that the Commonwealth has proved every 
material.cllarge in the indictment, against the defendant, be-
yond a_ reasonable doubt, it is the duty of said jury to return 
a verdict of not guilty. · 
I 
The Court instructs the Jury that not only is it incumbent 
upon the Commonwealth to prove that the State 
page 58 ~ Crop Pest Commission formulated certain written 
regulations prohibiting the planting of the fall 
crop of Irish potatoes, but in o1·der to convict said defend-
ant, it was necessary that said Crop Pest Commission, in 
addition to sa?d regulations, issued orders or directions un-
der same, in wt~it1ng, and that said defendant failed or re-
fused to cokply with said orders or directions. · 
Granted at the request of the Commonwealth: 
The Court instructs the Jury that if they believe from the 
evidence, beyond a reasonable doubt, that the defendant is 
guilty of planting a crop of Irish potatoes in violation of 
the Rules and Regulations of the State Crop Pest Commis-
sion, as alleged in the indictment, they shall be punished by a 
fine of not less than $10.00 nor more t11an $100.00. 
Teste: This the lOth day of January, 1927. 
N. B. WESCOTT, 
Judge of the Circuit Court for the 
County of Northampton. 
CERTIFICATE OF EXCEPTION NUl\iBER ELEVEN. 
On Nov. 15, 1926, the Jurors sworn to try this c&se, after. 
l1aYing heard the evidence introduced on behalf of the plain-
tiff, no evidence being introduced on behalf of the 
page 59 } defendant, and after the argument of counsel on 
behalf of the Oomnionwealth and of the defendant, 
returned the following verdict: 
"We, the Jury, find the defendant guilty as charged in the 
indictment and assess upon him a fine of $50.00. '' 
I 
Whereupo,n the defendant, by counsel, moved the Court 
to set aside said verdict of the Jury and .grant to him a new 
trial on the ! following grounds: 
48 Supreme Court of Appeals of Virginia. 
1st. For the admission of improper evidence. 
2nd. For the exclusion of proper evidence. 
3rd. For misdirection of the J ur;y by said Court. 
4th. For the Court's failure to properly instruct the Jury. 
5th. Because the verdict is contrary to the law and the 
evidence. 
6th. For other errors apparent on the face of the record. 
Which motion being fully argued by counsel, 'vas over-
ruled by the Court, to which ruling of the Court the defend-
ant, by counsel, excepted. 
Teste: This the lOth day of January, 1927. 
N. B. WESCOTT, 
Ju4ge of the Circuit Court for the 
County of Northampton. 
page 60 r State of Virginia, 
County of Northampton, to-wit: 
I, Geo. T. Tyson, Clerk of the Circuit Court for the County 
of Northampton, in the State of Virginia, do hereby certify 
that the foregoing is a true and correct transcript of the 
record and proceedings in the case of ''Commonwealth vs. 
Ernest W. Turner'' in said Court; and I do further certify 
that the notice required under Section 6339 of the Code of 
Virginia has been duly given and accepted by counsel. 
Given under my baud as Clerk of said Court, this 19th day 
of January, A. D. 1927.· 
' •. 
GEO. T. TYSON, Clerk. 
By H. H. ADAMS, 
Deputy Clerk. 
A Copy-Teste: 
H. S'TE\VART JONES, C. C. 
INDEX 
Page 
Petition. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Record. . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Verdict ............................................. 11 
J udgmel}.t. . . . ....................................... 12 
Certificate of Exception No 1. . ......................... 12 
Certificate of Exception No. 2 ......................... 13 
Certificate of Exception No. 3. . . ................ ~ ..... 14 
Certificate of Exception No. 4 ......................... 14 
Evidence. . . . ........................................ 15 
W. J. Schoene. . . . ......................... 39-20-15 
-C. R. Willey. . . . .............................. 29-25 
T. C. Johnson .............................. 39-35-29 
Exhibit No. 1-Regulation ............................ 40 
Exhibit No. 2-Division of Plant Industry ........•.... 41 
Exhibit No. 3-Letter ............................... 42 
Exhibit N.o. 4-Letter ................................ 42 
Exhibit No. 5_.:_Potato Tuber Moth Regulation .......... 43 
Certificate of Exception No. 5. . ....................... 44 
Certificate of Exception No. 6 .......................... 45 · 
Certificate of Exception No. 7 .......................... 45 
Certificate of Exception No. 8. . ........................ 45 
Certificate of Exception No. 9. . ...................... 46 
Certificate of Exception No. 10 ................. -....... 46 
Certificate of Exception No. 11 ......................... 47 
Certificate .......................... · .. : . ............. 48 
